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In the District Court of the United States for the 
District of Oregon 


Civil No. 7100 


CHARLOTTE C. COHON, Transferee of the Es- 
tate of Jennie Wolf, deceased, Plaintiff, 


VS. 


THE UNITED STATES OF AMERICA, 
Defendant. 


PRE-TRIAL ORDER 


At this time the above entitled cause came on for 
pre-trial before the undersigned Judge of the above 
entitled Court. Plaintiff appeared herein by S. J. 
Bischoff, her Attorney. Defendant appeared herein 
by and through C. E. Luckey and as its Attorney. 


The following are the agreed facts: 


ie 
During the calendar years 1942 and 1943, and un- 
til her death on April 8, 1945, Jennie Wolf was a 
resident of the County of Multnomah, State of Ore- 
gon, and was then and until her death, a citizen of 
The United States of America. 


IT. 

Jennie Wolf was a partner in the partnership of 
Alaska Junk Company during said years, having a 
one-fourth interest in said partnership, which part- 
nership interest continued until the date of her 
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death; that plaintiff is the transferee of the estate 
of Jennie Wolf, deceased, by virtue of the provi- 
sions of the will of Jennie Wolf wherein her inter- 
est in the said partnership vested 1n her three chil- 
dren, the plaintiff herein, and Monte L. Wolf and 
Blossom M. Grayson, each of them acquiring a one- 
third in said partnership interest of said Jennie 
Wolf, deceased. 
JOCL, 

At all the times from September 1, 1947, to and 
including October 31, 1952, Hugh H. Earle was the 
duly commissioned, qualified and acting United 
States Collector of Revenue for the District of 
Oregon and the said Hugh H. Earle is no longer in 
office and was not in office at the time of the com- 
mencement of this action. 


Igy 

At all the times from July 17, 1933, to and in- 
eluding August 31, 1947, James W. Maloney was 
the duly commissioned, qualified and acting United 
States Collector of Internal Revenue for the Dis- 
trict of Oregon and the said James W. Maloney is 
no longer in office and was not in office at the time 
of the commencement of this action. 


Vv. 

During all the times mentioned herein, the dece- 
dent Jennie Wolf kept her personal books and 
made and filed her income and victory tax returns 
on the cash receipts and disbursements and calen- 
dar vear basis. 
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VIL 
During the taxable years 1942 and 1948, while 
said Jennie Wolf was a member of said partner- 
ship of Alaska Junk Company, the said partnership 
kept its books of account and filed its partnership 
income tax information returns on a calendar year 
and accrual basis. 


C1 


VIL. 

For the calendar year 1942, Alaska Junk Com- 
pany reported gross sales in the amount of $2,038,- 
384.76 on its partnership income tax information 
return filed on or about March 15, 1943. Included in 
said gross sales, were certain sales of merchandise 
made and delivered to a corporation known as 
“Oregon Electric Steel Rolling Mills” in the sum 
of $243,975.86, the amount of said items being ear- 
ried on the books of said Alaska Junk Company as 
accounts receivable. 

VE 

The net income, as reported on the information 
tax return of Alaska Junk Company for 1942, was 
in the amount of $236,123.45 of which amount, the 
deceased, Jennie Wolf, reported on her individuai 
income and victory tax return the sum of $54,- 
030.86, said tax return being filed on or before 
March 15, 1948, and the said Jennie Wolf paid the 
said taxes due thereon to said James W. Maloney, 
the then Collector of Internal Revenue for the Dis- 
trict of Oregon. 

EG 

For the calendar year 1943, Alaska Junk Com- 

pany reported gross sales in the amount of $1,463,- 
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365.76 on its partnership income tax information 
return filed on or before March 15, 1944. Included 
in said gross sales, was merchandise sold and deliv- 
ered to the said corporation known as “Oregon 
Electric Steel Rolling Mills’’ in the sum of $103,- 
365.76, the amount of said item being carried on 
the books of said Alaska Junk Company as an ac- 
count receivable. 
Xx. 

The net income as reported on the information 
tax return of the Partnership Alaska Junk Com- 
pany for the calendar year 1943 in the amount of 
$246,055.71 of which the deceased Jennie Wolf re- 
ported on her individual income and victory tax 
return, the sum of $56,613.93, said tax return being 
filed on or before March 15, 1944, and said Jennie 
Wolf paid the taxes due thereon on or before said 
date to said James W. Maloney, the then Collector 
of Internal Revenue for the District of Oregon. 


XI. 

In computing the net income of Alaska Junk 
Company for the calendar year 1943, a loss was 
claimed on its income tax information return of 
$202,350.60 for bad debts on account of the afore- 
mentioned merchandise sold and delivered to said 
Oregon Electric Steel Rolling Mills, the amount of 
which said items had theretofore been carried on 
the books of the Alaska Junk Company as accounts 
receivable. 

XII. 
On or about March 3, 1947, the Commissioner of 


Charlotte C. Cohon 7q 


Internal Revenue determined that the aforemen- 
tioned loss on account of merchandise sold and de- 
livered to Oregon Electric Steel Rolling Mills con- 
stituted a capital contribution to said Corporation 
and was, therefore, not a proper bad debt deduc- 
tion. 

Awd. 

On or about March 3, 1947, the Commissioner of 
Internal Revenue determined a deficiency in in- 
come and victory tax for the calendar year 1943 
against plaintiff herein, Charlotte C. Cohon, as 
Transferee of the Estate of Jennie Wolf, by reason 
of the disallowance of the said bad debt deduction 
hat had been taken on the information tax return of 
Alaska Junk Company. 


XIV. 

On June 2, 1947, the plaintiff, Charlotte C. Cohon, 
as transferee of the Estate of Jennie Wolf, filed 
her petition with The Tax Court of the United States 
in Docket No. 14278 contending that the determina- 
tion of the Commissioner of Internal Revenue, to 
the effect that said accounts receivable of the Ore- 
gon Electric Steel Rolling Mills were in fact capital 
contributions, was erroneous. Upon hearing the 
matter, the Tax Court of the United States deter- 
mined the issues in favor of the Commissioner of 
Internal Revenue and promulgated its finding of 
fact and opinion on July 14, 1949. 

The Court withheld entry of its decision, pur- 
suant to Rule 50 of its Rules of Practice, for the 
purpose of permitting the parties to submit compu- 
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tations of the proper tax liability pursuant to the 
Court’s opinion. The Commissioner filed his com- 
putation on October 6, 1949, showing a total liabil- 
ity of $42,273.99 due and owing by the transferees 
of the Estate of Jennie Wolf, deceased. On Novem- 
ber 7, 1949, the plaintiff, Charlotte C. Cohon, as one 
of the transferees of the Estate of Jennie Wolf, filed 
her acquiescence in the computation submitted by 
the Commissioner. Thereafter, on November 9, 
1949, the Court entered its final order and decision 
determining a deficiency on the part of the plain- 
tiff, Charlotte C. Cohon, as transferee of the Estate 
of Jennie Wolf, in income and victory tax for the 
calendar year 1943, for one-third of the amount of 
$42,273.99, being the amount of the deficiency as- 
sessed against the three transferees of Jennie Wolf 
by reason of the said determination. 

Thereafter, on January 4, 1950, the plaintiff, Char- 
lotte C. Cohon, as transferee of the Estate of Jen- 
nie Wolf, prosecuted an appeal from the decision of 
The Tax Court of the United States Court of Ap- 


peals for the Ninth Circuit. The Ninth Cireuit ren- | 


dered a per curiam opinion under date of July 24, 
1950, affirming the decision of the Tax Court. On 
October 30, 1950, the plaintiff, Charlotte C. Cohon, 
as transferee of the Estate of Jennie Wolf, peti- 
tioned the Supreme Court of the United States for 
a writ of certiorari to review the judgment of the 
Cowt of Appeals. The Supreme Court denied cer- 
tiorari on January 2, 1951 (340 U.S. 911). 

The parties stipulate that the findings of fact and 
the opinion of the Tax Court and the per curiam 
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opinion and judgment of the Court of Appeals for 
the Ninth Cireuit are to be considered as part of 
the evidence and record before this Court; that said 
findings of fact and opinions are reported in the 
report of the Tax Court proceedings entitled Sam 
Schnitzer, et al vs. Commissioner of Internal Rev- 
enue at 13 T.C. 48, and in the report of the Court 
of Appeals proceeding of the same name at 183 F. 
2d, 70; and that said reports are hereby incorpo- 
rated and made a part of this stipulation. 


XV. 

On December 30, 1949, plaintiff Charlotte C. 
Cohon, as transferee of the Estate of Jennie Wolf, 
paid the deficiency asserted as aforesaid and deter- 
mined by the said judgment, to Hugh H. Earle, the 
then Collector of Internal Revenue for the District 
of Oregon, the amount so paid by plaintiff being 
$14,091.33, being one-third of the total of the defi- 
ciency determined as against the three transferees of 
Jennie Wolf, deceased. 

XVI. 

By reason of the income and victory tax pay- 
ments made on the original return of Jennie Wolf 
and the payments made on account of the defi- 
ciencies determined by the Commissioner of Inter- 
nal Revenue and affirmed by The Tax Court of the 
United States as aforesaid, together with the inter- 
est on said deficiencies, the said taxpayer and her 
three transferees paid income and victory taxes, to- 
gether with the interest on the deficiencies, in the 
amount of $93,915.17 for the taxable year 1943. 
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XVII. 

By virtue of the determination of the Commis- 
sioner of Internal Revenue, the decision of the Tax 
Court of the United States, the affirmance of that 
decision by the Court of Appeals for the Ninth Cir- 
cuit and the denial of the petition for certiorari by 
the United States Supreme Court, as aforesaid, it 
has been adjudicated in effect that the merchandise 
sold and delivered by Alaska Junk Company to 
Oregon Electric Steel Rolling Mills were not sales 
but capital contributions. 

As a result of said adjudication, it follows that 
the “sales” to Oregon Electric Steel Rolling Mills 
were erroneously carried on the books of the Alaska 
Junk Company as accounts receivable; they were 
erroneously included in the gross income of the 
partnership for 1942 and 1943; the income and vic- 
tory taxes paid by the partners including Jennie 
Wolf on their distributive shares therefrom under 
the original returns, were erroneously paid; and the 
amounts of such “sales” should have been excluded 
from the gross income of Alaska Junk Company, 
thus reducing the amount of the net income report- 
able by said Alaska Junk Company, and thus re- 
ducing the amount of income reportable by the 
deceased, Jennie Wolf, on her individual income 
and victory tax return for the taxable year 1943. 


XVITI. 
On or about June 21, 1951, plaintiff Charlotte C. 
Cohon, as transferee of the Estate of Jennie Wolf, 
filed with the Collector of Internal Revenue for the 
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District of Oregon, on Form 848, a claim for re- 
fund of one-third of tax and interest, to-wit, one- 
third of the sum of $48,738.35, together with inter- 
est thereon as provided by law, a copy of which 
elaim is attached to the complaint herein. It is stip- 
ulated that the copy of the claim attached to the 
complaint herein is a true and correct copy of the 
claim filed as aforesaid and may be marked and 
admitted as “Plaintiffs Pre-trial Exhibit No. 1”. 


XIX. 

On or about August 1, 1951, the Commissioner of 
Internal Revenue notified the plaintiff, as trans- 
feree of the Estate of Jennie Wolf, by registered 
mail, that her said claim for refund had been dis- 
allowed. 

KX. 

That the said sum of $43,738.35 has not been re- 
paid to the decedent Jennie Wolf and/or her trans- 
ferees and/or the plaintiff herein. 


OL 
In its returns for the years 1942 and 1948, the 
partnership, Alaska Junk Company, reported sales, 
costs of sales, gross profits, other incomes, total in- 
comes, deductions and net incomes as follows: 


1942 1943 
Oc cane ee $ 2,038,384.76 $ 1,463,363.19 
COC Oo se) ——————aas 1,331,840.34 521,662.19 
SEROSS PTOIItS........-.-.-0--.--.--0.-0 $ 706,544.42 $ 941,701.00 
Other income...............s.200000-. 2,410.12 4,782.31 
Mietal Income...............-...----. . $ 708,954.54 $ 946,483.31 
MM ECUCHIONS.......--..-..----.--0.---20 (a) 472,831.09 (a) 700,427.60 


et aMCOME.............--.-.-...---...- $ 236,123.45 $ 246,055.71 
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(a) Total deductions claimed for 1942 and 1943 included bad 
debts in the respective amounts of $1,971.24 and $206,008.92. 


XXII, 

In computing the amount of the refund claimed 
by the plaintiff, as set forth in the claim referred 
to in paragraph XVIII, the plaintiff eliminated 
the merchandise sold and delivered to Oregon Elec- 
trie Steel Rolling Mills in the amount of $243,- 
975.86 and $103,365.76 from the gross sales re- 
ported in the original returns of the partnership, 
as aforesaid, thus computing the refund on the 
basis of gross sales in the amount of $1,794,408.90 
and $1,359,997.43 for the years 1942 and 1943, re- 
spectively. 

DOSEN E 

In computing the amount of refund claimed by 
plaintiff, as set forth in the claim referred to in 
paragraph XVIII, the plaintiff used the same cost 
of sales reported in the original returns of the 
partnership, that is, $1,331,840.34 and $521,662.19 
for the years 1942 and 1943, respectively. The 
plaintiff did not eliminate the cost of the merchan- 
dise sold and delivered to Oregon Electric Steel 
Rolling Mills, that is, plaintiff did not reduce the 
cost of sales as reported in the original returns of 
the partnership by the actual cost of the merchan- 
dise sold and delivered to Oregon Electric Steel 
Rolling Mills. 

OX ENG 

The parties stipulate that the merchandise sold 
and delivered to Oregon Electric Steel Rolling Mills 
for the veare 1949 an7 4942 the amounts of which 
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have been excluded from gross income in comput- 
ing the refund claimed by the plaintiff, had a cost 
of $159,389.43 and $36,849.89, respectively. 


FOX. 

The difference in the amount of income and vic- 
tory tax of the deceased Jennie Wolf, as reported 
on her original income and victory tax return for 
1943, together with the deficiency and interest paid, 
as aforesaid, and the amount of income and victory 
tax for the taxable year 1943 after climinating from 
gross sales of the partnership (Alaska Junk Com- 
pany) the merchandise sold and delivered to Oregon 
Electric Steel Rolling Mills, is the sum of $39,- 
075.29. 

The difference in the amount of income and vic- 
tory tax of the deceased, Jennie Wolf, as reported 
on her original income and victory tax return for 
1943, together with the deficiency and interest paid, 
as aforesaid, and the amount of income and victory 
tax for 1943 after climinating from gross sales of 
the partnership (Alaska Junk Company) the mer- 
chandise sold and delivered to Oregon Electric Steel 
Rolling Mills and the cost of said merchandise, 1s 
the sum of $24,487.71. 

The parties stipulate that the above computations 
are true and correct and that in the event the 
Court shall determine that the prosecution of this 
action is not barred by Section 322(c) of the In- 
ternal Revenue Code of 1939, or by the principle of 
res adjudicata, and/or the doctrine of collateral 
estoppel, the judgment to be entered in favor of the 
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plaintiff and the other two transferees of the Estate 
of Jennie Wolf, deceased, shall be in accordance 
with and for the amount of overpayment shown in 
whichever of the above computations is determined 
by the Court to be applicable under the circum- 
stances, to-wit: 


One-third of $39,075.29 or $13,025.09 for each 
of said transferees; or 
One-third of $24,487.71 or $8,162.57 for each 
of said transferees, 
as the case may be; (plus interest as provided 
by law). 
XKYI. 

That in the computation submitted by the Com- 
missioner of Internal Revenue on October 6, 1949, 
pursuant to Rule 50 of the Tax Court’s Rules of 
Practice, as indicated in paragraph XIV above, the 
amount of sales which the Tax Court concluded 
were capital contributions were not eliminated from 
the gross sales as originally reported by the part- 
nership, nor was the cost of such sales eliminated 
from the cost of goods sold as originally reported 
by said partnership. That the plaintiff, as trans- 
feree of Jennie Wolf, deceased, on November 7, 
1949, filed her acquiescence in the computation sub- 
mitted by the Commissioner of Internal Revenue, 
and that on November 9, 1949, the Tax Court en- 
tered its final order and decision in the matter. A 
true and correct copy of said computation, acquies- 
cence and decision is attached hereto, and it is 
stipulated that the same may be admitted in evi- 
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dence and marked as “Defendant’s Pre-Trial Ex- 
hibit 1”. 
XXVIII. 

The Tax Court proceedings entitled ‘Sam 
Schnitzer et al v. Commissioner of Internal Reve- 
nue’, Docket Nos. 14208, 14209, 14278, 14279, 14280 
and 14372, reported in 13 T.C. 43, are as shown and 
contained in the transcript of record No. 12471, 
which transcript accompanied the petition for a 
writ of certiorari to the United States Court of 
Appeals for the Ninth Circuit. It is stipulated by 
the parties that said transcript is a true and cor- 
rect copy of the pleadings, findings of fact, opinion 
and decision of the Tax Court in said proceedings, 
and pertinent testimony and evidence adduced 
therein, together with the petition for review and 
per curiam opinion and judgment of the Court of 
Appeals for the Ninth Circuit. It is further stipu- 
lated that said copy of the transcript of the Tax 
Court proceedings as aforesaid, may be marked and 
admitted in evidence as “Joint Pre-Trial Exhibit 
No. 1”. 

Plaintiff’s Contentions 

Plaintiff contends as follows: 

Ls 

That since the partnership reported its income on 
the accrual basis and the sales made to Oregon 
Flectric Steel Rolling Mills were regarded by the 
partnership as bona fide sales and carried on the 
books as accounts receivable, the partnership was, 
as a matter of law, compelled to report the said 
Sales as a part of its gross income and to include 
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the same as gross income in reporting the distribu 
tive shares of the partners and in the net income o 
the partnership; that the partners were, as a matter 
of law, compelled to report in their individual in 
come tax returns as income, the amount reporte 
by the partnership as their distributive share 
which included the income from the sales made t 
said Oregon Electric Steel Rolling Mills and th 
individual partners, including Jennie Wolf, did in 
elude in her individual income tax return for the 
vear 1943, her distributive share of the income o 
the partnership as it was reported by the partner 
ship in its information return, which included in 
come from the sales to Oregon Electric Steel Roll 
ing Mills as aforesaid, and Jennie Wolf paid the 
income taxes and victory taxes due thereon: tha 
since the Commissioner of Internal Revenue dis 
allowed the loss resulting from the failure of th 
Oregon Electric Steel Rolling Mills to pay sai 
account receivable for the merchandise sold to it a 
aforesaid. and the Commissioner elected to trea 
the delivery of the merchandise by the partnershi 
to said corporation as a contribution to capital o 
the corporation. and determined a deficiency br rea 
son of the disallowance of said bad debt loss deduce 
tion, and the Court affirmed the determination o 

the Commissioner, the payment of taxes on the por 
tion of the income determined to be capital contri 
bution. was erroneous and resulted in an over- 
parment in that the delivery of said merchandis 

by the partnership to the said corporation coul 

not be sales and capital contributions at the sam 
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time, and since said delivery of merchandise would 
not constitute sales, it was improperly included in 
the net income and the taxes paid thereon were 
erroneously paid. 

IT. 

This action to recover the taxes erroneously paid 
as aforesaid, is not barred by Section 322(¢) of the 
Internal Revenue Code, but comes within the pro- 
vision of Subdivision 2 of the exceptions to Section 
322(¢e) of the Internal Revenue Code, in that the 
amount collected was in excess of the amount com- 
puted in aceordance with the decision of the Board 
max Court): that the claim for refund did not 
aecrue until after the affirmance of the Commis- 
sioner’s determination by the Courts and the pay- 
ment of the deficiency determined thereby, and the 
Tax Court of the United States had no jurisdiction, 
referred to herein, to determine any refund, either 
in the original decision or in the judgment entered 
upon the computation under Rule 50. 


iar 

The judgment of the Tax Court of the Umited 
States is not res adjudicata in that the subject mat- 
Ter of the proceeding in the Tax Court of the 
United States was not the same as in this action 
and the proceedings in the two cases were be- 
tween different parties. The Tax Court of the 
United States had no jurisdiction under the plead- 
ings in that proceeding to determine the present 
claim for refund. 
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Defendant’s Contentions 


ili 
This Action is Barred by Section 322(c) of the 
Internal Revenue Code of 1939. 

The present suit involves the same tax for the 
same taxable year 1943 as was involved in the pro- 
ceedings instituted by the plaintiff and related tax- 
payers before the Tax Court of the United States 
for redetermination of the deficiency in respect of 
their income tax for that taxable year. 

Under the circumstances this action is barred by 
Section 322(c) of the Code. With certain excep- 
tions not applicable here, the statute expressly pro- 
vides that when a petition is filed with the Tax 
Court, which was the case here, no suit shall be 
instituted in any court for recovery of any part of 
“the tax for the taxable year” in respect of which 
the Commissioner of Internal Revenue has deter- 
mined a deficiency. 

The important thing with this statute is the fil- 
ing of a petition in the Tax Court, rather than the 
decision of the Court. The taxpayer who elects to 
invoke the jurisdiction of the Tax Court must ac- 
eept this consequence, and it is clear under the de- 
cided cases that the plaintiff has no right to sue 
the United States in this case. 


TTI. 
The Determination of the Tax Court Is Res 
Judicata 
In the alternative, if this Court does not con- 
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sider that Section 322(¢c) of the 1939 Code effee- 
tively bars this action, then it is barred by an 
application of the principles of res judicata. The 
same tax hahility, the same tax year, and the same 
parties or their privies are involved in the instant 
suit as in the prior adjudication. 

Upon hearing the same matter in the prior pro- 
ceedings, the Tax Court decided the issues raised 
by the pleadings in favor of the Commissioner of 
Internal Revenue and promulgated its findings of 
fact and its opinion on July 14, 1949 (13 T.C. 43). 
The Court withheld entry of its final order and de- 
cision, pursuant to Rule 50 of its Rules of Prac- 
tice, for the purpose of permitting the parties to 
submit computations of the proper tax lability pur- 
suant to the Court’s opinion. 

The Commissioner filed his computation on Octo- 
ber 6, 1949, showing a total lability of $42,273.99 
due and owing by the transferees of the Estate of 
Jennie Wolf, deceased. The plaintiff, one of the 
transferees of said Estate, along with the other 
transferees, had ample opportunity under Rule 50 
to present their objections to the Commissioner’s 
computation of their tax lability in aecordance 
with the Court’s opinion. 

Instead of objecting to the Commissioner’s com- 
putation, plaintiff and the other transferees of the 
Estate of Jennie Wolf, deceased, acquiesced on No- 
vember 7, 1949, in the computation submitted to the 
Court by the Commissioner, and the Court entered 
its order and decision accordingly on November 9, 
1949. This final order and decision, determining a 
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deficiency of $42,273.99 due and owing by said 
Estate, was affirmed on January 4, 1950, by the 
Court of Appeals for the Ninth Circuit (183 F.2d 
70). 


It is now too late, it is submitted, for the plain- 
tiff and the other taxpayers to ask that any errors 
in the Rule 50 computation be corrected. The deci- 
sion of the Tax Court which was affirmed by the 
Court of Appeals for this Circuit is a final decision 
which set at rest forever all questions litigated or 
which might have been litigated. 


The plaintiff, it is submitted, has already clearly 
had his day in Court, and should not be permitted 
to relitigate the same issues in this Court, as a plain 
matter of justice and equity. 


Haltl., 
Plaintiff’s Recovery is Properly Denied on 
Grounds of Estoppel. 


In the alternative, if this Court does not consider 
that Section 322(c) and/or the principle of res 
judicata effectively barred this action, then it is 
contended that the plaintiff is estopped by the deci- 
sion of the Tax Court and by her acquiescence in 
the computation of the tax deficiency so ordered 
and decided by the Tax Court, as aforesaid, from 
any recovery herein. 


Issues of Fact 


There are no issues of fact for determination. 
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Issues of Law 


i 
Whether this action is barred by Section 322(c) 
of the Internal Revenue Code of 1939, because of 
the prior proceedings instituted before the Tax 
Court of the United States under the provisions of 
Section 272(a) of said Code? 


IT. 


Whether, in the alternative, the decision of the 
Tax Court of the United States, affirmed by the 
Court of Appeals for the Ninth Circuit, is res judi- 
cata upon a suit for the recovery of any part of the 
tax paid in satisfaction of the deficiency in tax so 
determined in the Tax Court proceedings? 


III. 


Which of the computations set forth in paragraph 
XXV of this Pre-Trial Order is applicable under 
the circumstances in the event the Court shall de- 
termine that this action is not barred under Section 
322(c) of the Internal Revenue Code of 1939 or by 
the principle of res judicata, that is, whether the 
amount of overpayment is $39,075.29, as contended 
by the plaintiff and the other transferees of the 
Estate of Jennie Wolf, deceased, or $24,487.71 as 
contended by the defendant ? 


Plaintiff’s Exhibits 
Plaintiff’s Exhibit No. 1: Claim for Refund. 
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Defendant’s Exhibits 
Defendant’s Exhibit No. 1: Computation, Ac- 
quiescence and Decision. 


Joint Exhibits 

Joint Exhibit No. 1: Transcript of the Record 
in Tax Court proceedings titled: ‘‘Sam Schnitzer 
et al v. Commissioner of Internal Revenue, Docket 
Nos. 14208, 14209, 14278, 14279, 14280, 14372. 

Certain exhibits have been identified and re- 
eeived as pre-trial exhibits, the parties agreeing, 
with the approval of the Court, that no further 
identification of said exhibits is necessary and it is 
stipulated that said exhibits shall be received in 
evidence as a part of the stipulated facts. 

The Parties hereto waive trial by jury and agree 
to the foregoing Pre-Trial Order and stipulate that 
this action shal! be submitted to the Court for de- 
termination upon this Pre-Trial Order and the 
stipulated facts set forth therein. 


The Court being fully advised in the premises; 
now 


Orders, that the foregoing Pre-Trial Order shall 
not be amended except by consent of both Parties 
or to prevent manifest injustice; and it is further 

Ordered, that this Pre-Trial Order supersedes all 
pleadings. 


Dated at Portland, Oregon, this 28th day of Feb- 
ruary, 1955. 
/s/ GUS J. SOLOMON, 
Judge 
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Approved: 

yo7 >. J. Bischoff 
/3/ R. 8. Jacob 

Attorneys for Plaintiff 
/s/ C. KE. Luckey 

Attorney for Defendant 
/3/ John D. Picco 

Of Counsel for Defendant 


[Endorsed]: Filed Feb. 28, 1955. 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


This cause having duly come on for trial, plain- 
tiff appeared herein by S. J. Bischoff, his Attor- 
ney, the defendant appeared herein by C. HE. 
Luckey, United States Attorney for the District of 
Oregon, and by John D. Picco, its attorneys; where- 
upon the cause was submitted to the Court upon a 
stipulation of facts contained in the Pre-trial Or- 
der entered herein on the 28th day of February, 
1955, and upon the exhibits described therein, briefs 
of the respective parties were submitted and argu- 
ment made to the Court, the Court now makes and 
files herein the following: 


Findings of Fact 


The Court does hereby adopt, and makes as its 
findings of fact, all of the facts contained in the 
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stipulation of the parties incorporated in the afore- 
said Pre-trial Order as if herein fully and at 
length set forth. 


Upon the aforesaid findings of fact, the Court 
does hereby make and file herein the following: 


Conclusions of Law 
iis 


That the claim for refund filed by the plaintiff 
and described in the findings of fact is not barred 
by the provisions of Section 322(c) of the Internal 
Revenue Code and the Court has jurisdiction of 
this suit upon said claim by virtue of the exception 
No. 2 to Section 322(c) of the Internal Revenue 
Code. 

1G 

The plaintiff’s cause of action is not barred by 

the principles of res judicata or collateral estoppel. 


D0 

In computing the amount of refund to which 
plaintiff is entitled, there should be eliminated the 
cost of merchandise sold and delivered to Oregon 
Electric Steel Rolling Mills and the costs of sales 
reported in the original return should be reduced 
by the actual cost of the merchandise sold and de- 
livered to Oregon Electric Steel Rolling Mills. 


TV. 
Plaintiff is entitled to a judgment against the 
defendant for the sum of $13,025.09 with interest 
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thereon at the rate of 6% per annum from Decem- 
ber 30, 1949, to the date of payment as required by 
law, together with her costs and disbursements in- 
eurred herein. 


Dated: » Aweust 19, 1955. 


/s/ CLAUDE McCOLLOCH, 
Judge. 


Acknowledgment of Service attached. 
[Endorsed]: Filed Aug. 19, 1955. 


In the District Court of the Umted States for the 
District of Oregon 
Civil No. 7100 


CHARLOTTE C. COHON, Transferee of the Es- 
tate of Jennie Wolf, Deceased, Plaintiff, 


vse 
THE UNITED STATES OF AMERICA, 
Defendant. 
JUDGMENT 


Upon the findings of fact and conclusions of law 
duly made and filed herein, it is 


Ordered and Adjudged that the plaintiff, Char- 
lotte C. Cohon, Transferee of the Estate of Jennie 
Wolf, deceased, do have judgment for and recover of 
and from The United States of America, the defend- 
ant herein, the sum of $13,025.09 with interest 
thereon at the rate of 6% per annum from Decem- 
ber 30, 1949, to date of payment as required by law, 
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and that plaintiff have judgment for her costs and 
disbursements incurred herein in the sum of $...... : 
as taxed by the Clerk of this Court. : 


Dated: August 19, 1955. 


/s/ CLAUDE MeCOLLOCH, 
Judge 


Acknowledgment of Service attached. 
[Endorsed]: Filed August 19, 1955. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


To: Charlotte C. Cohon, Transferee of the Estate 
of Jennie Wolf, Deceased, Plaintiff, and to 
Jacob, Jones G Brown and S. J. Bischoff, her 
Attorneys: 


Notice is hereby given that the United States of 
America, defendant above-named, hereby appeals to 
the United States Court of Appeals for the Ninth 
Circuit from the final Judgment entered in this ac- 
tion on August 19, 1955 in favor of plaintiff and 
against defendant. 


Dated: October 14, 1955. 


C. E. LUCKEY, 
U.S. Attorney, District of Oregon 
/3/ VICTOR E. HARR, 
Asst. U. S. Attorney, 
Of Attorneys for Defendant 


[Endorsed]: Filed October 14, 1955. 
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CERTIFICATE OF CLERK 


United States of America, 
District of Oregon—ss. 

T, R. DeMott, Clerk of the United States District 
Court for the District of Oregon, do hereby certify 
that the foregoing documents consisting of Com- 
plaint; Defendant’s motion to dismiss complaint; 
Order consolidating eases for hearing; Record of 
hearing on motion to dismiss complaint; Answer ; 
Stipulation for entry of order consolidating actions 
for trial; Pre-trial order; Findings of fact and 
conclusions of law; Judgment; Notice of appeal; 
Motion for order extending time to docket appeal; 
Order extending time to docket appeal; Designa- 
tion of contents of record on appeal; and Tran- 
script of docket entries, constitute the record on 
appeal from a judgment of said court in a cause 
therein numbered Civil 7100, in which The United 
States of America is the defendant and the appel- 
lant and Charlotte C. Cohon, Transferee of the es- 
tate of Jennie Wolf, deceased, is the plaintiff and 
appellee; that the said record has been prepared by 
me in accordance with the designation of contents of 
record on appeal filed by the appellant and in ac- 
cordance with the rules of this court. 


In Testimony Whereof I have hereunto set my 
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hand and affixed the seal of said court in Portland, 
in said District, this 25th day of January, 1956. 


[Seal ] R. DE MOTT, 
Clerk. 
/s/ By THORA LUND, 
Deputy. 


es 


[Endorsed]: No. 15014. United States Court of 
Appeals for the Ninth Circuit. United States of 
America, Appellant, vs. Charlotte C. Cohon, Trans- 
feree of the Estate of Jennie Wolf, deceased, Appel- 
lee. Transcript of Record. Appeal from the United 
States District Court for the District of Oregon. 


Filed: January 26, 1956. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 
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In the United States Court of Appeals for the 
Ninth Circuit 


No. 15011 


United States of America, Appellant, vs. Monte L. 
Wolf, Executor of the Estate of Harry J. Wolf, 
Deceased, Appellee. 


No. 15012 
United States of America, Appellant, vs. Monte L. 
Wolf, Transferee of the Estate of Jennie Wolf, 
Deceased, Appellee. 
No. 15013 
United States of America, Appellant, vs. Blossom 
M. Grayson, Transferee of the Estate of Jennie 
Wolf, Deceased, Appellee. 
No. 15014 
United States of America, Appellant, vs. Charlotte 
C. Cohon, Transferee of the Estate of Jennie 
Wolf, Deceased, Appellee. 
No. 15015 


United States of America, Appellant, vs. Manuel 
Schnitzer, Harold Schnitzer, Leonard Schnitzer, 
Executors of the Estate of Sam Schnitzer, De- 
ceased, Appellees. 


MOTION TO CONSOLIDATE CASES FOR 
BRIEFS AND HEARING 


Comes now the appellant, United States of Amer- 
ica, by and through C. E. Luckey, United States 
Attorney for the District of Oregon, and Victor E. 
Harr, Assistant United States Attorney, and moves 
the Court for an order of consolidation of the above- 
entitled cases for hearing and determination in the 
above-entitled Court, and further that a consolid- 
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ated brief be permitted to be filed herein in respect 
to all of the above-entitled causes. 

In support of this motion appellant represents 
that the said causes were consolidated for trial and 
determination in the court below and that the record 
submitted was considered by the Court as applic- 
able to a determination of each of the said causes; 
that the said actions all grew out of a consolidated 


proceeding before the Tax Court of the United — 


States in the case of Sam Schnitzer et al. vs. Com- 


missioner, 13 T.C. 43, and the decision of that | 


Court in that proceeding. 


Dated at Portland, Oregon this Ist day of Feb- — 


ruary, 1956. 


C. E. LUCKEY, 
U.S. Attorney for the District of 
Oregon 
/s/ VICTOR E. HARR, 
Asst. U. 8. Attorney 
So Ordered: 


/s/ WILLIAM DENMAN, 
United States Circuit Court Judge 
/s/ WM. HEALY, 
/s/ WALTER L. POPE, 
Judges, U. S. Court of Appeals for 
the Ninth Cireuit 


Certificate of Service by Mail attached. 


[Endorsed]: Filed Feb. 6, 1956. Paul P. O’Brien, 
Clerk. 


